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IN THE COURT OF APPEALS o~
STATE OF ARIZONA : D C
DIVISION ONE y EQEBLBLERK

AMERICAN CABLE TELEVISION, INC.,
an Arizona corporation:
CABLECOM-GENERAL, INC., an
Oklahoma corporaticon: and
ARIZONA CABLE TELEVISION ASSO-
CIATION, an Arizona non-profit
corporation,

Plaintiffs-Appellees,
V.
ARIZONA PUBLIC SERVICE COMPANY,

Defendant-Appellant.

AMERICAN CABLE TELEVISICN, INC.
an Arlizona corporation;
CARLECOM-GENERAL, INC., an
Jklahoma corporation; and
ARIZONA CABLE TELEVISION ASSO-
CIATION, an Arizona non-profit
corporation,

Plaintiffs-Appellees,
Vo

3RIZONA CORPORATICON COMMISSION,
B.L. "BUD" TIMS, JAMES WEEKS,
and DIANE B. McCARTHY, as
Commissioners of and consti-
tuting the Arizona Corporation
Commission,

Defendants-Appellants.

1 CA-CIV 6567
1 CA-CIV 6568
(Consolidated)

DEPARTMENT A

MARICOPA County
Superior Court
No. C-444672

Vs

Lovi wivolivieivh, iy oy

This matter was submitted to the court and the court has

this day rendered its Opinion.



1 CA-CIV 6567
1 CA-CIV 6568
{consolidated)

IT IS ORDERED that the Opinion be filed by the clerk.
IT IS FURTHER ORDERED that a copy of this order,
together with a copy ocf the Opinion, be sent to each party

appearing herein or to the attorney for such party, and to the
Honorable Robert A, Hertzberg, Judge.

DATED this lst day of December, 1983,

The foregoing directives were complied
with on December 1, 1983, by mailing
the regquired co:

Mr. Rz.dall C., Nelson

Mr. Ron Kilgard

Martori, Mever, Hendricks & Victor, P.A.
2700 Morth Third Street, Suite 4000
Phoenix, Arizona 85004

Mr. Gary L. Christensen

Mr. Paul Glist

Hogan & Hartson

815 Connecticur Avenue, N.W,

Washington, D. C. 20006

Attorneys for American Cable Television, Inc.

Mr. Alan H. Blankenheimer

Mr. Casceil C, Medlin

Brown & Bain, P.A.

222 North Central Avenue, llth Floor
P. O, Box 400

Phoenix, Arizona 85001

Attorneys for Cablecom-General, Inc.

Mr. HN. Warner Lee

Ms. Abigail Carson Berger

Ryley, Carlock & Ralston, P.A.

101 North First Avenue, 26th Floor
Phoenix, Arizona 85003

Attorneys for Arizona Cable Television
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1 ca=-CIV 6567
1 CA-CIV 6568
(consolidated)

Mr. John E. Lundin

Mr. Charles W. Herf

Wentworth & Lundin

3500 Vallevy Bank Center

Phoenix, Arizona 85073

Attorneys for Arizona Public Service

Mr. James M. Flenner, Chief Counsel

Arizona Corporation Commission, Legal Division

1275 West Washington Street

Phoenix, Arizona 85007

Attorneys for Arizona Corporation Commission and members

The Honorable Robert A. Hertzberg, Judge
Maricopa County Superior Court

East Court Building

101 Vest Jefferson Street

Phoenix, Arizona 85003

GLEN D. CLARK, CLERK
By
- ’_"/ N /y‘

1 . - PR
e T ——

- Chiefr Deputv Clerk
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MARTOR7 . MEYER, HENDRIZKS & VICTOR, P.A.
By Randall C. Nelson
Ron Kilgaz-d
HOGAN & BARTSON

Phoenix

By: Garzy L. Christensen
Paul Glist
Artorneys for Plainc.if-Appellee
Ame::car Caple Talevis:iaen, Inc.

Washington, D.C.

BROWN & RAIN, P.A.
By Alan 4. Blarkenheimer
Casce:1l £, Madlin
Atto-neys for Piaintiff-Appellee
Cab.acom-Cenesal, Inc. Phoenix
RYLEY, CARLOCK & RALSTON, P.A,
By N, Wa:ngr Lee
Ahigail Carson Berger
Attorneys for Flaintiff-Appellee
Arizona Cablie Teleavision Asssclatigcn Phoenix

WENTWORTH & L_UNDIN
Hy Jchn E, Lund:n
Chazles wW. Hecrf
Attorneys for Defendant -Appellant
Artzona Public Servize Zormpany

Phoenix

Arizonz Corporation {ommizsiIn,
~egal Division
Attorneys fcr Defendant-Appellants
Arizena Corporziisn Comm:ssion and membercs Phoenix

JAMES M_ FLENNER, Trief Counsel
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hl

CONTRERAS, Judge

Th.s s a consclidared appeal from zhe decision of the
Superior Court, the Heonorable Roberst A. Hertzberg, declaring that
the Arizona Ccrporat.on Commission [Commission) lacks the
authority requi¢ed unde: federal and state law to displace the
jurisd:ction of the rederal lommunicaticsns Commission (FCC) over

canhle :television pole attachment agreements. The dispute arose
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after plaintiffs-appellees challenged the Commission's action on
July 22, 1981, in which it asserted that it would henceforth
exercise such jurisdiction. Appellants also appeal from the
award 0f attorneys fees. Pursuant to A.R.S, § 12-2101(A) and
A.R.5. § 40-254 we have jurisdiction over this appeal. We affirm
the order and judgment,.

1. CABLE TELEVISION AND POLE ATTACHMENT AGREEMENTS.

In ocder to better understand the guestion of whether
the Ccmmission has jurisdiction over pole attachment agreements,
a brief history concerning the development of cable television
and the utilization of pole attachment agreements is set forth.
Conventional television is broadcast from a transmission tower
pver the air to receiving antennas. Cable television was
crcijinally develioped to bring television to areas which, because
of their distance from metropolitan centers or isolaticn due to
phystical barriers, could not receive conventicral telievisicn
signais. The original cable companies received over-the-air
s1gnais from the nearest broadcast market and retzansmitted them
via coaxial cablz2 to small towns and rural subscribers,

Today, cable television has matured to serve ucrban and
rural subscribers alike with alternatives to ordinary
over-the-air television. For example, a <cable television
subscriber in Phoenix can receive all the programming available
over~-the-air plus additional programming provided by the cable

operator. A subscriber can receive programs from other cities




such as New York, Crhicago and Atlanta, In addition, a television
subscriber can receive satellite services such as ESPN (Sports),
CNN (24 hour news! and USA Cable Network which are considered to
be basic cable services. Ffor additional charges the subscriber
may alsc :2celve serv.ces s3uch as HBO and Showtime {movies and
other forms 0of entertainment. .

In order tc previde this programming, cable companies
phys.cally connect ccaxia. capie from their ceception and
transm:ss1on aquipment to the telev.sior sets of subsccibers.
Cahle operators must therefore e:ther 1. attach their cable to
ex1sting netwccks of utility pecles, (2) lay their cable
underground, or ‘3; build thei:r own system cf poles. For
economic and aesthetic reasons, a very substantial amount of
caple attachment has been accompl:shed by attathing cables to
cre-existling vtility polas. The tabis ccompany attaches 1ts cable
to the atilicy s pole pursiant to & private pole attachment
agreement. Under the ag-eement, the utility whose poles are
being utilized, issues a ser:ies of licenses for the use of poles
as requested by the <cabla opercator. The licenses are
non-excliusilve and revccantle The caibtle company receives the
rignt to attach its cab.es and rselated equipment %o the
unoccupied space on the licensed pole but it acquires no property
interest in the pole itself. The ut:ility :s free to demand the

cremoval of the cable whenever 1t needs the space.




The agreement regquires the cable company to pay the full
costs of attaching the cable, satisfy all applicable safety
requirements, and perform all of the tasks involved in making the
pcle ready for the cable to be attached. The agreement also
requlres the cable operator to pay an “annual attachment fee" for
~he use of the surplus pole space. Frem the recorzd, it appears
that there has been a substantial increase in these fees. A few
years ago, the fees in Arizona were approximately $2.00 - $3.0C
per pole per yYear but more recently the fees have ranged from
$8,00 - $.3.00 per pole per year.

II. JURISDICTION: FCC AND STATES,

In 1978, Congress added Secticn 224 to the Communi-
zazons Act of 1934, 47 U.S.C. &§224, referred tc as the Federal
Pole Attachment Act. The Act requires the FCC tc regulate the
rates,; te-ms, and condit:dns of pole attachments, and sets forth
the basic guidelines the FCC is to use in setting rates.
Fursuant to statutocy gu:delines, the FCC has developed a general
formula for calculating pole attachment fees, which was upheld in

Monongahela Power Co. v. FCC, 655 F.2d 12%4 (b.C. Cir. 1381).

The FCC's formula is tied to the utility's rate of return and
will take local cond:ticons or other circumstances into account

when appropriate. See e.g. Liberty TV Cable, Inc. v. Gulf States

Util., Co., PA-B0-00il, 49 Rad. Reg. 2d (P & F} B43, Mimeo 000765
{May 8, 1981). 1In August 1982, Congress amended the Federal Pole
ttachment Act to make the formula a permanent feature of the

Act. See, Communications Act Amendments of 1982, Pub. L. No.

97-259, €106 {(1982).



The FCC's jurisdiction over pole attachments is subject
to reverse "“preemption® by the State. It is the Commission's
attempt at preemption which is at issue in this appeal. Section
(c) of the Act percmits displacement of FCC authority "with
respect to rates, terms, 2and condi:roans for pole attachments in
any case where sucth matters ace reguliated by a State,” if state
cegulation meets specific federal preregquisites. In ocrdecr to
supplant FCC regulaticn, a state must certify to the FCC that it
has the authocity to regulate the “rates, terms and conditions"
of pole attachments and "the authcrity *to consider . . . the
interests of the subsccibers of zable television services, as
well as the interests of the consumerss cf the utility secgvices.”

in JSuly 1981, t*the FCC was considezing a number of
complaints brought b catle oper-atnrs against the pole attachment
practizes 1n Arizona of Acizona Public Sezvice Company {APS) and
Mountain Bell Tealephone Zompany (Mountatn Bell) . In an opinion
released on July 92, 198i, the FCC ruied (:in PA-79-0031, Mimeo
00i1B69) that the rates charged by A?S and Mountain Bell were
un-ezsonable and illegal and ocdered an immediate rate creduction
and refund of overcharges to the cable operators. Six days
later, the Agizona Corporacion Commission published an agenda foc
its next cegular open meet:ng giv.ng notice that it would
consider "[pjossibla declaration to FCC concesning pole
attachment regulation ~

On July 22, 1981, tne Comm:ssion declared that it would

assume Jjurisdiction under existing state law to regulate the




rates, terms and conditions of pole attachment disputes between
cable television and public service corporations., The Commission
did not proceed by formal notice-and-comment rule-makiné. It did
not conduct a hearing nor make any findings. On July 23, 1981,
the Commission sent a letter to the FCC pucrporting to certify
that 1t regulated pole attachments pursuant to Section (¢! of the
Pole Attachment Act. The FCC rejected the certification for
failure to cite any relevant authority. Cn August 12, 1981, the
Commission filed a new certification relying on state statutes,
espec:ially A.R.S. &€ 40-285 and 40-361. Since the Pole
Attachment Act does not permit the FCC to question the validity
of the state agency's assertion of authority, the FCC thereupon
ceased regulation of Arizona pole attachment disputes. |
Th:s su:it was filed as a Special Action in superioc
court against the Commission and APS, one of the major owners of
utility poles in Ar:izona, to nullify the Commission's assection
of jJurisdiction. The superior court 1n its order and 3iudgnent
held that the Commission lacked authority under state law to
regulate pole attachments and to displace FCC regulation. The
court declared that the pucported letters of certification were
nulil and void and directed that the FCC be so informed. The
court also awarded plaintiffs-appellees a portion of theic

reasonable attorney's fees pursuant to A.R.S. §€12-348.




iZII. 1ISSUES PRESENTED FOR REVIEW.

1. The first question presented for review is whether

the Commission has Jjucrisdiction over cable television pole

attachment agreements._

2. The seccnd quest:on 1is whether the award of

attocrney's fees was reascnable,
IV._. DISCUSSION,

A. THE CORPORATION COMMISSION DCES NOT HAVE

JURISDICTICN TG  REGULATE POLE  ATTACHMENT
AGREEMENTS.

1. The Commission May Not Regulate Cable
Televis:an 2ole Attachment Agreements
Unders Its Authocity To Regulate The
Eiectric And Telepnone Utilities,

Appellant APS contends thact the Commission may regulate
cahle television pols a2:itachment agceements i1ncident to its
statutory power tO regulate atiiizies that own “he poles. A.R.S.
§ 40-285(A; pcovides =nat a utiiity

shall not. . . isase . . . the who.ie or any part of

its . . . plant, oc¢ system, nezessary oc useful in

the performance of its dcsties zo the public . . .

without fics%t hav:ing secured from tne (Cjommission

an order autnerizing it so to do.

APS argues that a urtility pdle does not have surplus or
useless space but that ail parts of a utility pole are "necessary
or useful” .n the performance »f the utilities’ duties to the
public and that because the rental ¢f "necessary or useful”
property must be authorized by the Coﬁmxss;On, the Commission
therefore has authocity %o decermine the “rates, terms and
zzcnditions"” of pcie attachment agreements. We Jdisagree with both
APS's premise that a.l parts cf a utility pole ace “necessary or

useful” and 1ts conclusicn that §40-285 .gives the Commission




authority over "rates, te:sms and conditions."

We believe that the legislature intended in § 40-285 to
prevent a utility from disposing of zesources devoted to
providing its utility secrvice, thereby "looting" 1its facilities
and i1mpairing its secgvice to the public. 1In the present case, a
canle can oniy be attached to a utility pole if there Iis
add:itional or surplus space ancé therefore that part of the pole
1s not currently "necessary or useful” to the utility's service

to the public. See e.g. Teleprompter Corp. v. Hawkins, 384 So.

2d 648 (Fla.1980).

However, even if § 40-285 applied to surplus space on a
utility pole, it would not apply to a pole attachment agreement.
These agreements are l:-enses and not leases. The agreement
yt:1lized is spec:fically denom.nated as "License Agreement” and a
reading =f the agreement 1mpels the conciusion that APS 1is
188uing a l.cense authorizing the attachment of communications
fac:l:ties to APS uti1lity poles for the distr-ibution of the
licensee's communications sezvice to the licensee's subscribers.
“A license is merely a permit or privilege to do what otherwise

would be unlawful.," UDlan v. VvVend-A-Coin, 1Inc.; 27 Ariz. AppP.

13, 715, &58 P.zZd 741, 743 11976, . As such, it does not
transfer, mortgage cr encumber any property. Here, the license
permits cable operators to attach their cables to utility poles
without being liable as t:zespassers.

Moreover, even assuming argquendo that § 40-285 were

applicable to utility pole licenses, the Commiss:on would still



-

not have the authority to regulate the “rates, terms and con-
ditions™ of pole actachment agreements, This section only
provides that before encumbering or disposing of any pacrt of a
"necessary or useful” plant, the utility must fizst obtain a
Commission order authorizing such encumbrance or disposition, but
*he section has no provis:ion for review of the “rates,

L]

conditions” ' The Arizona Attorney Gereral has stated that §

terms and

40-285:

15 a permissive statute passed for the pzotection
cf the public interest., The Corporat:on Commiss:ion
may only concern icself with questions relating to
whether or nct :=he proposed transfer will be
1njuriocus to the ri1ghts of the opublic, The
Commission has noth.:ng tc dc with the r.ghts of the
intended purchaser and has no power to determine
the . . . fairness of the purchase price.

A.R.S. § 40-285 p,ov.ges n percine€Ent pact:

A A ra.lrzac strest rallcs
alectrical. teliephone, tzliegraph, * water corporation shall
not seil, lease, 2s535.gn, mortgag:s or otherwise dispose of or
encumber the whcle or any part of .ts railroad, line, plant,
or system, necessa:y or useful :n the pecformance of its
duties to the pudl:ic, or any franchise og persmit or any right
thereunder, nor shali such corpocat:on mecge such system or
any part thereof, with z2ny other public service corporation
without fi1rst having secured froem the (Cjommissicon an order
authorizing it so to do. Everzy such disposit:ion, encumbrance

or merger made othec than in accordance with the order of the
[Clommission authorsizing it s volrd.

. pipe 1line, gas,

C. Nothing in this secticn shall prevent the sale,
lease or other disposicion by any Ssucn corporation of
property whizh is not necessary o- usefui in the performance
of 1ts duties tc the putliz, and any sale of its property by
such corporation shall De conclusively presumed to have been
of property which 15 no*% useful oOr necessary in the
performance of its cgut:ies tc =ne puslic as to any purchaser
of the property in gzcd fa.th for valve.

-0~




Opinion of the Attorneyv General of Arizona, Opinion No. 62-7, at

i3 {1962), See also, Trico Elec, Coop. v, Ralston, 67 Ariz. 358,

196 P.2d 470 (1948) {hoiding that the Commission lacked authority
to consider the constcruction or validity of a utility's sale of
electrical and water d.str:ipbution lines under an option agree-

ment); Genecal Cab-e Corp. v. Citizens Util, Co., 27 Ariz. App.

381, 555 P.zd 350 {1976) {(holding that %he Commission was
prcecluded from reviewing the reasonabieness of price terms in a
sale of electrical power:.

In addition, this 1i1nterpretation of A.R.S5. § 40-285 is
consistent with Cal:fornia‘’s interpretation of § 851 of its
Utility Code. A.R.S. § 40-285 was modeled after California‘s

statute (Cal. Pub. Utii, Ccde § 851;. In Califocnia Community

Televis.on Ass'n 7. Genecral Tel. Co., 73 Cal. P.U.C. 507, 511

(:972,, the California Comm:ission agreed that the ciaim that it
had jurisdiction over pole attachments because they were somehow
akin to the "sa.e or other Jdisposition of utility propecty”
simply "misconceived the purport of Section 851." 1d.

APS also asserts that A R.S. § 40-361 is another source
for the Comm:ission s author:i:ty %o regulate pole attachment
agreements. We disagree.

A.R.S. § 40-361 provides, in pectinent pact:

Charges demanded or ceceived by a public secrvice
corporation for any commodity o©cr service shall be
just and reasonable.



We believe that the clear purpose of this section is to enable

the Commission to review for fairness the rates a public utility
charges its customers for publiz utility services. The context
of Title 40, which deals exclusively with public utility services

provided by public servize corporatzions, makes this evident. See

City of Phoenix v. Kasun, %4 Aci1z. 470, 97 pP.2d 210 (1939)

{discussicen of policy:s. Howeve: £ we do not find that pole
attachment lizenses gcanted by APS5 are public util:ity services.

See City of Jacksorn v. Micth.jan Bell Tel. Co., 63 P.U.,R. 3d 384

(Mich. Pub. Serv. Comm n 196%;; In (e Appiication for Declacatory

Ruling, Docket 6705, ordecr No. 4642 (Mont. Pub. Serv. Comm'n May

6, 1980) {appeal dismissed: {declining pole attachment

jurisdiction: cable teliav:sion attachments are not public utility

Fh

services even 1f ps.ec are “ed.cated t¢ public use, because there

is no duoty t0 permiI 3ash attachments;

z. Tne ZommiISsion May Hot Reguiate Cable
Cnecatnrs O .7 RBecause Uable Ta.evision

-
Systems Are NOt Publ.c Secrvice Corporations.

The Commiss:on assegts that [t can cegulate not only

polie attachmert agcreements, but cable relevision generally,
because cable telev.isicn cperators agce “engaged in . . .
transmitting messages” with:.n =~re aeaning of Article 15, €€ 2 and
10 of the Ar:zona Constitur:con and ace :therefore "public service

corporations.” We disagrsee with this chacracterization of cable

companies as public secvice corporat:ons.

1
b -
3=
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Article 15, Sections 2 and 10 provide respectively, in

pectinent part,

All corpocations other than municipal engaged

. « 3N tcansmitting messages or furnishing public

teleg:aph or telephone secvxce and ali corporations

other than municipal, operating as common carciers,
shall be deemed public secvice corporations.

tAjll . . . transmission

. - . Corporations,
for rthe transportation .« of electricity,
messages, . : .0r other pcoperty feor profit, are

declared to be common cacriers.

H 4 [

We beiieve that for a messace-transmitting corzpcration to be a

public service corporatron undec¢ the Arizena Constitution, it
must be a common carrier. However, in cur opinion cable
companies are NOt COMMON carciers.

The FCC's decisjon that cable cperators are not common
carzriers has %twice been approved by the United

States Supreme

Court. FCC v. Midwest Video Corp., 440 U.S. 689, 99 sS.Ct. 1435,

59 _.Ed. Zd 692 {(1979}; Un:ted Srates v. 3Scuthwestern Cabhle Co.,

392 py.8. 157, 8B 5. Cxz. 1994, z0 L. Ed. 24 -001 (1968}; National

Ass'n of Reqg. Uk:il., Comm're v, FLC. 533 F.2d 601 (D.C. Cir.

1976); Front:er Broadcast:ing Co. V Collier, 24 F.C.C. 251

(1958 . The Ar:izona cases also support a conciusion that cable

operatcrs are not Contract ©rf ccmmon carciers. General Alarm,

inc. v. Unde<sdown, 76 Ariz. 23%, 262 ?.28 671 (1953) 1is

particularly instructive as it deals with the arriage of

messages and intarpreted the Arizona Ceonstitution. General Alarsm

tnstalied Eturzglarz, firre and emergency alarms on 1ts customers’




homes or businesses. When the aiarm was activated, 1t transmitted
an electric signal to General Alarm's control office, from which
it was relayed to the appropriate fire, police or other

governmental agency. The court, in relecting the contention that

General Alarm was a common cacrier of messages stated:

Our view is that ([Genera. Alarm} cannot
qualify as a publ::> serv.Ze corporation. The
constitution says LT musz De engaged in sending
messages. Necessaz.ly, th:s means it must be in

the business of sending messages for the public.
(General Ala-m’s] business cannot within reason be
said to be that of sending messages for the public
geneca.ly or any substantial s=gment thereof. 1Its

business is essentially thac of property
protection.

Id. at 239, 262 P.2d at 673 !emphasis added:.

The analysis is analogous to the instant case. Cable

televisicn operators a-e no: ".n the business of sending messages

for the publ.c."” Capnle subscriders pay tc rece.ve entertainment

and :nformation provided bv the cable operatosr just as they

subscribe 0 a newspapeér &7 magazine. See also Arizona Corn.

Comm’n v_. Continental Secug.ty Cuards, 103 Ariz. 410, 443 P.2d

406 (.968) igenerai nature oI business is security not carriage);

Quizck Aviation Co. v. Kle.nman, 60 Ariz. 430, 138 P.24 897 (1943)

{crop dusting not carriage of pestisides;: Television

Transmission, Inec. v. fud. 47 Cal. zd 682, 01 P.2d 862 1956).

Plainiy, the general rature =f the business 2f Arizona cable
cperators 1is providing entestainmenrnt and programming to their

subscribegrs. This simply :s not commen carriage.:




3. The lLeaislature Has Delegated The Authority To

Regulate Cable Compan:2s To» The Municipali-
ties.

The legisiacture has granted the authority to regulate
cable companies t> municipalities. A,R.5. § 9-505 th-ough 9-508
provide that the —Tun:icipal:ties have the authority to "impose
conditions, restzicticns and l:mitat.ons. . . upon the
const-uction, operat.on and maintenance of cable television
systems.” A.R.S. § 3-3C6.A;. in addition, A.R.S. & 40-354 as
amended 1n 1975 prevides that "inlsthing contained 1n J[Article
6.11 shall vest any jurisdicriorn over public agencies or cable
television systems in the Arizcna i(Clorporation [Clommission.”
We believe that the delegati:on of authority is a valid one and
evidences a clear :ntent that tne municipalities, subject to
federal preemption;: nave the authority %o act in this area. See

Arizena Pub. Se-«v. Co v, Town of Pacadise Valley, 125 Ariz. 447,

610 P.2d 449 :1198C. .

After considecing the foregoing arguments advanced by
APS and the Commiss:on, we <onclude that the Commission lacks the
authority regquired under federal and state law to displace the
jurisdiction of the FCC cver caole television pole attachment
agreements, Suffice it to say that our disposition of the
principal arguments eliminates the necessity of discussing

additional subsidiary arguments posed by appellants and

appellees,

-15-



B, THE TRIAL JUDGE ACTED WITHIN H-S DISCRETION IN
AWARDING PLAINTIFFS BELOW A PORTION OF THEIR
ATTORNEYS FEES PURSUANT TO A.R.S. § 12-348,

A.R.S5. § 12-348 provides for an award of attorneys fees
to a private pacty that prevails in certain types of litgation

against the state. Sucsection A provides, in pertinent part,

that:

{A} =zouzt shal. awa-d fees and other expenses to
any pactv Otner than this state which prevaills by
an adjudization on the merits in any of the
follcwing:

+

3. A Couri proceed:irng tc review an agency
deci1sion, pursuant Tc title 12, chapter 7, articie

6, or any others statute author:zing judicial review

of agency decisions.

5. A spec:al sc:cion proceeding brought by the
party O challernge 50 acticn oy the state against

the pa-ty.

The present zsase .nvc_.ved a special azticon challenge to the
Cocmmission's <laim of juriszd.czion 7o tegulate pole attachment
agreements and hfhence an awa:-32 cof attcocrney's fees purssuant to
A.R.S. § 12-348{A, was spp:zopr:iace.

The Commiss:on, however, argues that fees may only be
awarded i1f the condu~st cf the state agency was “unceasonable.”
We d:sagree. The =ztat.te cCcOntains no restriction on the
reasonableness cr unreasonapieness of the state agency’s conduct
as a basis for determining the awzrd of attorney’s fees. Rather,
the legislature speci:f.ed certain zvpes 0of proceedings in which
fees may be awarded and vertaln ciccumstances :in which fees may
be disallowed. if the litigazi1on falls within one of the

e
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categories enumerated in subsection (A) and not excluded by
subsection (F), an award of attorneys fees is proper.

The Commission argues that exception 1 of subsection (F)
precludes any award of fees in this matter, We disagcee. The
section provides, in pertinent part, that attorneys' fees shall

not

(alpply to an actior arising from a proceeding
before thlis state :n which the zole of this state
was to dete:mine the elig:bil:ty or entitlement of
an individual to a monetary benefit or its
eguivalent or to adjudicate a dispute or issue
between prcivate parties or to establish or fix a
cate.

In the instant case, the Commission was not adjudicating a
dispute between private parties nor was it establishing or fixing

a rate. The 1ssue in th:s i.tigation was whether the Commission

had jurisdiction to regula:e pole attachment agreements and

appellees directly <challenged the Commission’'s action in
asserting jurisdiction. While the jurisdicticnal question could
have zresulted in “he Commiss.2™ becoming a forum for future
resolut:ion of Jdisputes and race setting, the :mmediate litigation
did not involve that type of a dispute. As a esult, the trial
court was not precluded undec excepti=n I of subsection {F) from
making such an award.

We further find that the amount of fees awarded was
within the t-ial ctourt's Jdi1scretion. TFurssuant to subsection (D),
the award may not exceed the amount which the prevailing party

has paid or has agreed to pay *he attocney or a maxlmum amount of




-~

seventy-five dollars per houz, uniess a higher fee is justified.
Plaintiffs originally requested 5121,630.25. The trial court
awarded $111,520,45. As a general principle of law, a trial
judge's decision on fees can only be set aside if it was an abuse

of discretion., Zeckendnrf v. Steinfeld, 12 Acriz. 245, 100 P.784

{1909), modified, 225 U.S. 445, 32 S Ct. 728, 56 L.Ed. 1156

(1912); Allison v. Cvens, 4 Ariz. App. 496, 421 P.2d 929 (1966),
vacated in pazt, .02 Aziz. S20, 433 P.2d 968 (1967i, cert.
denied, 390 U.S. 988, 88 S_.Ct. 1184, 19 L.Ed, 1292 (1968). We do
not fi:nd an abuse of discretion.

For the —reasons previously stated, the order and

judgment enteced .s affirmed :n all respects.

JCE W, CONTRERAS, Judge
CONCURRING:

THOMAS C., KLEINSCTHEMIDT, Judge

ROBERT J. CCRCORAN, Judge
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